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RESPONSE OF WORLDCOM, INC. TO STAFF’S FINAL REPORT 
ON QWEST’S PERFORMANCE ASSURANCE PLAN 

~ ~ 

WorldCom, Inc., on behalf of its regulated subsidiaries, (“WorldCom”) submits this 

timely response to Staff’s Final Report on Qwest’s Performance Assurance Plan (“PAP”) 

filed with the Commission on December 24,2001 . l  WorldCom appreciates Staffs efforts 

The parties have agreed that responses to Staffs report are due January 8,2002, since 1 

Staffs report was not e-mailed to the parties. 
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in fashioning a PAP for Arizona. WorldCom also supports Staffs efforts to limit the 

critical value of the z-score to 2.0 for sample sizes of 151 and above as a step in the right 

direction. WorldCom also recognizes that the Staff has adopted some of WorldCom’s 

requests, but that the basic PAP is still very similar to that which Qwest proposed and 

agreed to in these proceedings on July 3,2001. WorldCom will not repeat its many 

arguments here that have been made in various pleadings and workshops, but incorporates 

those arguments by reference, particularly those arguments that demonstrate what other 

Qwest states are considering, such as the decisions issued by the Colorado Hearings 

Commissioner and recommendations made by the Utah Division of Public Utilities that 

were discussed in WorldCom’s last round of comments filed on November 8,2001. 

WorldCom will address several issues briefly to provide some additional information. 

A. 

Staffs final report proposes that the escalation of payments be capped at the six- 

Escalation of penalties beyond six months 

month level. That is a minority position given the Hearing Commissioner’s decisions in 

Colorado and the Utah, New Mexico and Washington staffs’ recommendations in the 

respective PAP proceedings pending in those states. As was stated by the Colorado 

Hearings Commissioner: 

Qwest‘s argument to freeze escalated penalties makes no logical sense. It bases its 
argument on the simple fact that the escalated payment would potentially ‘dwarf 
the cost of the service in question. This argument misses the point that payment 
escalations are meant to be a balance between compensating the CLECs for their 
losses and ensuring that the penalty is higher than the amount Qwest is willing to 
absorb as a cost of doing business. Since the value to Qwest of suppressing 
competition in a particular market may ‘dwarf the cost of the relevant services they 
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should be selling, sometimes the escalation may have to be significant to motivate 
Qwest to perfom. Although the idea that Qwest would rationally evaluate whether 
it is more valuable to absorb penalties is still purely speculative, one of the 
underpinnings of this performance plan is to ensure that this type of strategic action 
is deterred. Continuous escalation of payments for continued poor performance 
should help prevent this strategic activity.2 

Moreover the Utah Staff stated the following on this issue: 

First, it may not be self-evidently clear that continuation of poor performance in the 
past six months means that there was a methodical calculation by Qwest that the 
continuing costs of compliance exceeded the continuing costs of violation. 
However, it is abundantly clear that a significant problem of either economic 
incentive or technical difficulty must exist. Since all of the measures involved in 
the proposed QPAP are derivative to the ongoing ROC-OSS testing effort, it is 
clear that Qwest should be able to meet all of them. Because the ROC-OSS testing 
is “military style,” Qwest will have already demonstrated its ability to meet each 
one of the measures prior to any application for interLATA relief. Further, there is 
certainly a common belief and expectation that Qwest can meet all of these 
measures; otherwise, it is difficult to see why Qwest would have agreed to them. 
Qwest, in effect, is arguing that the inability to meet a performance standard 
problem after six months translates into the belief that the standard is practically 
meetable. However, as noted above, the assumed successful completion of the 
ROC-OSS tests erases validity for this line of a rg~ment .~  

In the last workshop held December 13,2001, Qwest presented its blue sheets, 

Exhibit Qwest 5-7, demonstrating its compliance with the various performance indicator 

definitions (“PIDs”). That exhibit speaks for itself, but it is clear that Qwest is touting its 

performance as meeting checklist requirements in the data reconciliation workshop, and 

then states that it may not be able to meet certain PIDs. Qwest’s exhibit demonstrates its 

See, Decision No. RO1-997-1 issued on September 26,2001, in Docket No. 011-041T, 
entitled In the Matter of the Investigation into Alternative Approaches for a Qwest 
Corporation Performance Assurance Plan in Colorado, at pages 59 and 60, affirmed by 
DecisionNo. R01-1142-1 issued in the same docket on November 5,2001, at pages 22 
and 23. 
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belief that its pex,,rmance is generally in the ‘ -..--.t blue” category entitled “Clearly 

Satisfies Checklist.” It must be remembered that pursuant to various Commission orders 

on Qwest’s compliance with the various 14-point checklist items, the compliance finding 

for many checklist items is dependent on meeting PID requirements. Qwest should not 

have it both ways -be found to be in compliance for one purpose, entering the long 

distance market, yet claim escalation payments beyond six months is inappropriate. If 

Qwest is in compliance, Qwest should not miss a PID for several months, let alone six 

months and should never have to pay the higher penalties it fears. 

In addition, the New Mexico Public Regulation Advocacy Staff also opposes a 

limitation on the escalation of penal tie^.^ Finally, the Washington Public Counsel has 

recommended to the Washington Transportation and Utilities Commission that it adopt the 

decision of the Colorado Hearings Commissioner concerning the PAP in general, and by 

definition, the Colorado Hearings Commissioner’s opposition to a cap on the six-month 

escalation p r o p o s a ~ ~  

B. 

WorldCom again appreciates the Staffs recognition that Qwest should not 

Commission control of changes to PAP 

have a veto power over changes to the PAP as stated in paragraph 270 of its report. 

Qwest opposes staffs proposal. There are no other performance assurance plans 

See, Report of Division of Public Utilities on QPAP, issued October 26,2001, at page 

See, Staff Comments on Report on QPAP and Request fororal Argument, filed in Utility 
$7. 

Case No. 3269, dated November 2,2001, at pages 16 through 18. 
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that allow c Nest a veto power over changes, since it is not sound public policy to 

completely remove a Commission from QPAP change management. The 

Commission regulates Qwest. Qwest and this Commission are not equals. The 

Commission is not negotiating with Qwest to reach an appropriate SGAT or CPAP. 

Rather, Qwest has placed these documents before the Commission to demonstrate 

that it has complied with the Section 271 checklist and the public interest 

requirements of the federal Act. 

Consistent with its role as a regulatory body, this Commission must retain its 

authority under both state and federal law to order changes to the CPAP as it deems 

appropriate, and must not allow its powers to be reduced or diminished, as 

proposed by Qwest, to be a mute bystander. Certainly the Commission has the 

discretion to decide whether it will exercise the authority it has, but it is certainly 

not appropriate to cede that authority as Qwest argues. 

As noted above, Qwest has sought to take away significant ability for the 

Commission to administer the plan to assure “whether Qwest would continue to satisfy the 

requirements of Section 271 after entering the long distance market.” That sort of 

mandate, without Commission input during the review process, would not assure 

compliance with the key FCC test, that the “BOC would continue to satisfy the 

requirements of Section 271 after entering the long distance market.” If Qwest’s 

See, Public Counsel’s Comments on the QPAP Report, WUTC Docket No., UT-003022 5 

and UT 003040, dated November 20,2001, at pages 2 ,3  and 17. 
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performance is below the standar-. determined relevant for Section 271 purposes and 

there is a flaw in the plan, under the Qwest proposal, the Commission could do nothing 

and that flaw could not be changed. This does not meet the FCC test and goes against 

FCC mandate of a state commission controlled plan. 

Qwest has cited other plans to support its position that Qwest control the CPAP and 

any changes to it, including plans from Texas, Kansas, Oklahoma, Arkansas and Missouri. 

No other plan allows the ILEC control over the performance assurance plan as Qwest 

suggests. The language is clear in those plans: the parties would agree to any changes “to 

existing performance measures and this remedy plan.” New measures and their 

appropriate classification would be addressed in arbitration in front of the relevant 

commission. Qwest effectively wants to place the Commission in the role of a party to an 

arbitration, not the regulator that has a duty to ensure Qwest would continue to satisfy the 

requirements of Section 271 once it has been authorized to enter the long distance market. 

Finally, the FCC decisions addressing the Texas, Kansas, Oklahoma, Arkansas and 

Missouri Commissions’ recommendations regarding Section 27 1 approval does not 

exclude a Commission from changing the performance assurance plan. 

C. 

Measures OP-17, Timeliness of Disconnects associated with LNP Orders MR-11, 

Inclusion of OP-17, MR-11 and MR-12 

LNP Trouble Reports Cleared within 24 Hours and MR-12, LNP Trouble Reports - Mean 

Time to Restore were developed after the Final Arizona PAP workshops. In the Multi- 

State QPAP hearings, Michael Williams of Qwest stated in his presentation on page 2 that 
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"Now that t..: benchmark is resolved, Qwest will include OP-17, MR-11, and MR-12 in 

QPAP in Tier 1 High and Tier 2 Medium." It is WorldCom's understanding that what 

parties agreed upon in the ROC and the multi-state process would also apply in Arizona as 

well and that these three measures should be included in the Arizona PAP. 

CONCLUSION 

WorldCom has only addressed three issues in these comments to Staffs Final 

Report. While WorldCom has not abandoned its earlier arguments in these proceedings, 

these three issues should be resolved as proposed by WorldCom here. 

WorldCom requests that Qwest's PAP be modified accordingly. 

Accordingly, 

RESPECTFULLY submitted this 8" day of January, 2002. 

LEWIS AND ROCA LLP 

Thomas H. Campbell 
40 N. Central Avenue 
Phoenix, Arizona 85007 
Telephone (602) 262-5723 

- AND- 

Thomas F. Dixon 
WorldCop, Inc. 
707 - 17 Street, #3900 
Denver, Colorado 80202 
Telephone: (303) 390-6206 

Attorneys for WorldCom, Inc. 

7 

1242384.1 



1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

2 

R& up 

L A W Y E R S  

ORIGINAL and ten (10) 
copie%of the foregoing filed 
this 8 day of January, 2002, 
with: 

Arizona Corporation Commission 
Docket Control - Utilities Division 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPY of the fyie oing hand- 
delivered this 8 fay of January, 2002, 
to: 

Maureen Scott 
Legal Division 
Anzona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Jane Rodda, Administrative Law Judge 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Ernest Johnson, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COP’t, of the foregoing mailed 
this 8t day of January, 2002, to: 

Lyndon J. Godfre 

AT&T Communications of the 
Mountain States 
11 1 West Monroe, Suite 1201 
Phoenix, Arizona 85003 

Vice President - (3 overnment Affairs 

Scott Wakefield 
Residential Utility Consumer Office 
2828 N. Central Avenue 
Phoenix. Arizona 85004 
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Mark Dioguardi 
Tiffany and Bosco PA 
500 Dial Tower 
1850 N. Central Avenue 
Phoenix, Arizona 85004 

Richard M. Rindler 
Swidler & Berlin 
3000 K. Street, N.W. 
Suite 300 
Washington, DC 20007 

Maureen Arnold 
US West Communications, Inc. 
3033 N. Third Street 
Room 1010 
Phoenix, Arizona 85012 

Jeffrey W. Crockett 
Snell & Wilmer 
One Arizona Center 
Phoenix, Arizona 85004-0001 

Richard P. Kolb 
Vice President - Regulatory Affairs 
OnePoint Communications 
Two Conway Park 
150 Field Drive, Suite 300 
Lake Forest, Illinois 60045 

Two Conway Park 
150 Field Drive. Suite 300 
Lake Forest, Illinois 60045 

Andrew 0. Isar 
TRI 
4312 92"d Avenue N.W. 
Gig Harbor, Washington 98335 

Eric S. Heath 
Sprint Communications Company L.P. 
100 Spear Street, Suite 930 
San Francisco, CA 94105 

Steven J. Duffy 
Ridge & Isaacson P.C. 
3101 N. Central Avenue 
suite 1090 
Phoenix, Arizona 85012-1638 

Timothy Berg 
Fennemore, Crai P C 
Suite 2600 
Phoenix, Arizona 85012-3913 

3003 N. Central 2 venue . '  
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Charles Steese 
Qwest 
1801 California Street, Ste. 5100 
Denver, Colorado 80202 

Joan S. Burke 
Osborn & Maledon 
2929 N. Central Avenue 
21” Floor 
Phoenix, Arizona 85067-6379 

Richard S. Wolters 
AT&T & TCG 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 80202 

Michael M. Grant 
Todd C. Wiley 
Gallagher & Kennedy 
2575 E. Camelback Road 
Phoenix, AZ 85016-4240 

Raymond S. Heyman 
Michael Patten 
Roshka Heyman & DeWulf 
Two Arizona Center 
400 Fifth Street 
Suite 1000 
Phoenix, Arizona 85004 

Diane Bacon, Legislative Director 
Communicatigns Workers of America 
5818 North 7 Street 
Suite 206 
Phoenix, Arizona 85014-581 1 

Bradley Carroll, Esq. 
Cox Arizona Telcom, L.L.C. 
1550 West Deer Valley Road 
Phoenix, Arizona 85027 

Joyce Hundley 
United States Department of Justice Antitrust Division 
1401 H Street. N.W. 
Suite 8000 
Washington, D.C. 20530 
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Daniel Wa 
Davis Wrir 

Koner 
it Tremaine 

2600 Cent; ' Square 

Seattle, Washington 98 101 -1 688 
15011 Fou t Avenue 

Alaine Miller 
NextLink Communications, Inc. 
500 108 Avenue NE, Suite 2200 
Bellevue, Washington 98004 

Mark N. Rogers 
Excel1 Ageq Services, LLC 
2175 W. 14' Street 
Tempe, Arizona 85281 

Traci Grundon 
Davis Wright Tremaine LLP 
1300 S.W. Fifth Avenue 
Portland, Oregon 97201 

Mark P. Trinchero 
Davis Wright Tremaine LLP 
1300 S.W. Fifth Avenue. Suite 2300 
Portland, Oregon 97201 

Gena Doyscher 
Global Crossing Local Services, Inc. 
1221 Nicollet Mall 
Minneapolis, Minnesota 55403-2420 

Penny Bewick 
New Edge Networks, Inc. 
P.O. Box 5 159 
Vancouver, WA 98668 

Jon Loehman 
Managing Director-Regulatory 
SBC Telecom, Inc. 
5800 Northwest Parkway 
Suite 135, Room I S .  40 
San Antonio, TX 78249 

M. Andrew Andxade 
5261 S. Quebec Street 
Suite 150 
Greenwood Village, CO 801 1 I 

Karen Clauson 
Eschelin Telecom, Inc. 
730 2" Avenue South 
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Suite 1200 
Minneapolis MN 55402 

Megan Doberneck 
Covad Communications Company 
7901 Lowry Boulevard 
Denver, CO 80230 

Brian Thomas 
Vice President Regulatory -West 
Time Warntr Telecom, Inc. 
520 S.W. 6' Avenue 
Suite 300 
Portland, Oregon 97204 

Andrea P. Hams 
Senior Manager, Regulatory 
Allegiance Telecom, Inc. of Arizona 
2101 Webster, Suite 1580 
Oakland, CA 94612 
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